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The Opinion of the Court was delivered PER CURIAM.
JUSTICES DAVIS and MAY NARD dissent and reserve the right to file dissenting opinions.



SYLLABUSBY THE COURT

1. “Although conclusons of law reached by acircuit court are subject to de novo
review, whenan action, such asan abuseand neglect case, istried upon thefactswithout ajury, thedrcuit
court shal make adetermination basad upon the evidence and shdl makefindingsof fact and conclusons
of law asto whether such child isabusad or neglected. Thesefindingsshdl not be sat asde by areviewing
court unlessclearly erroneous. A findingisclearly erronecuswhen, dthough thereisevidenceto support
thefinding, the reviewing court on theentire evidenceis|eft with the definiteand firm conviction that a
mistake hasbeen committed. However, areviewing court may not overturn afinding smply becauseit
would have decided the case differently, and it must affirmafinding if the circuit court'saccount of the
evidenceisplausbleinlight of therecord viewed initsentirety.” SyllabusPoint 1, Inthe Interest of:
Tiffany S Marie, 196 W.Va. 223, 470 S.E.2d 177 (1996).

2. “‘ A naturd parent of aninfant child doesnot forfeit hisor her parentd right tothe
custody of the child merely by reason of having been convicted of one or more chargesof criminal
offenses’ Syllabuspoint 2, Sateexrd. Actonv. Flowers, 154 W.Va 209, 174 SE.2d 742 (1970).”

Syllabus Point 7, In re Emily, 208 W.Va. 325, 540 S.E.2d 542 (2000).

Per Curiam:

Thiscaseisbefore this Court upon gpped of afind order of the Circuit Court of Upshur

County entered on July 13, 2000. Pursuant to that order, thecircuit court terminated the parentd rights



of the appellant and respondent below, Brian L. D.,*to hischild, Brian JamesD.? In thisapped, the
gppdlant contendsthat the drcuit court erred by termineting his parentd rights based soldy upon thefact
that he committed thefelony offense of ddivery of acontrolled substance. This Court hasbeforeit the
petition for apped, the entire record, and the briefs and argument of counsdl.® For the reasons st forth
below, thefind order isreversed, and this caseisremanded to the circuit court to develop and overseea

plan to reunify the appellant with his child.

Abuse and neglect proceedingswereinitidly indtituted againgt the appellant and Brian

JamesD.’smother, AmandaK ., inMay 1999, after Amanda K. wasincarcerated asaresult of aiding and

"Wefollow our past practicein child abuse and neglect proceedings and other cases
involving sengtivefactsand do not usethelast names of the parties. In the Matter of Jonathan P., 182
W.Va 302, 303 n.1, 387 S.E.2d 537, 538 n.1 (1989).

“The parentd rightsof thechild’ smother, AmandaK ., wereadsoterminated, but shedid
not appeal the decision and is no longer a party in this case.

%At thispoint, we notethat the child sguardian ad litem never filed abrief with this Court
or gppeared before usfor ord argument. Wefindit disconcerting thet the guardian hasfailed to represent
hisclient at thiscrucia stage of the proceedings. In Syllabus Point 5 of James M. v. Maynard, 185
W.Va 648, 408 S.E.2d 400 (1991), this Court held that “[t]he guardian ad litem’ srole in abuse and
neglect proceadings does not actually cease until such time asthe child is placed in apermanent home”
Inaddition, we have advised guardiansad litem that “it istheir responsibility to represent their clientsin
every sage of the abuse and/or neglect proceedings” InreChriginal., 194 W.Va 446, 454 n.7, 460
SE.2d 692, 700n.7 (1995). Weonceagain emphasizethat aguardian ad litem’ sduty to represent achild
includes filing briefs and appearing before this Court for oral argument when an appeal has been filed.
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abetting sexua assault and sexud abuseof an unrdated juvenile* The petition aleging abuseand neglect
of Brian JamesD. contained numerousdlegationsagang AmandaK. but only asserted thet the gppdlant
hed faled to vigt or have any contact with the child. Asaresult of adispostiona hearing on August 3,
1999, the dlegations againgt both parentswere dismissed, and the gppdlant was granted custody of Brian

JamesD.®

OnMarch 29, 2000, asecond abuse and neglect petition wasfiled againg the appd lant
and AmandaK. Thispetition stated that the gppe lant had been arrested and charged with delivery of a
controlled substance, marihuana. The petition further alleged that the gppellant had admitted to sdlling
marihuanafrom hisresidence, thereby exposing Brian JamesD. to drug trafficking and itsassociated
dangers. The petition aso noted that the gppel lant’ swife, DonnaH. D., had been arrested and charged
withthesamefdony and that AmandaK . remainedincarcerated. Uponfiling of the petition, Brian James
D. wasplaced inthetemporary physica and legd custody of the appellee and petitioner below, the West

Virginia Department of Health and Human Resources (hereinafter “DHHR”).

An adjudicatory hearing was held on May 3, 2000, a which timethe gopd lant admitted
that hehad sold drugsfrom hisresdencewnhile Brian James D. was presant. Thus, the circuit court found

that the appd lant had abused and neglected Brian James D. by exposing him to drug trafficking and its

“Pursuant to apleaagreement, AmandaK . is sarving athree-to-fifteen-year sentencein
the state penitentiary.

Wenotethat the appellant was not adjudicated as an abusive or neglectful parentinthe
first proceeding.



assodaed dangersasassarted by the DHHR. At the cond usion of the adjudi catory hearing, the gppdlant
moved for |eaveto obtain apsychologicd evaduationregarding hisfitnessasaparent. Themotionwas

granted, and a dispositiona hearing was scheduled for June 7, 2000.

The dispositional hearing was continued to July 5, 2000, because the appellant’s
psychologica evauation was not yet complete. In the meantime, the DHHR filed achild case plan
recommending thet the parentd rightsof both thegppelant and AmandaK. beterminated. Inmakingthis
recommendetion, the DHHR noted the posshility that theagppdlant, like AmandaK., might beincarcerated

as aresult of the criminal charges pending against him.

During the dispogitiona hearing on July 5, 2000, the psychologica evauation of the
appellant completed by William Fremouw, Ph.D., was presented to the court. While Dr. Fremouw
reported that the appellant denied the seriousness of his situation, he stated that the appellant has*“no
diagnosable psychiariccondition.” Dr. Fremouw further sated that, “[t|hesocd summary dated 5/31/00
indicated that [the gopellant] underwent adrug and acohol assessment and wasrandomly drug tested on
severd occadonsin1999. Thesetestswerenegativefor drugsand theassessment did not indicatedrug
or doohal problems. Thisinformeation does support [the gopdlant’ 5 contention that heisnat aregular drug

or acohol user.”

Theregfter, thecircuit court terminated thegppd lant’ sparenta rights. Subsequently, the

aopdlant pled guilty to two countsof ddivery of acontrolled substance and was given aone-to-five-year
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sentencefor each count. However, the gppdlant was granted home confinement on thefirst count after

serving 120 daysinjal to befollowed by fiveyears probation on the second count. Thisgpped followed.

Webegin our analyssof thiscase by satting forth our gandard of review. In SyllabusPoint
1 of Inthelnterest of: Tiffany S Marie, 196 W.Va. 223, 470 S.E.2d 177 (1996), this Court held
that:

Although conclusionsof law reached by acircuit court are subject tode
novo review, when an action, such asan abuse and neglect case, istried
upon thefactswithout ajury, the drcuit court shal make adetermination
based upon the evidence and shdl makefindings of fact and conclusons
of law asto whether such child isabused or neglected. Thesefindings
shall not be set aside by areviewing court unlessclearly erroneous. A
findingisdearly erroneouswhen, dthough thereisevidenceto support the
finding, thereviewing court onthe entire evidenceisleft with the definite
and firm conviction that amistake has been committed. However, a
reviewing court may not overturn afinding smply becauseit would have
Oecided the casedifferently, and it must effirmafinding if thedreuit court's
account of theevidenceisplausiblein light of therecord viewed inits
entirety.

With this standard in mind, we now consider the parties arguments.

The gppdlant contendsthat the circuit court erred by terminating hisparentd rightsbased
solely upon thefact that he was charged with and admitted to sdlling marihuanafrom his apartment, at

times whilehischildwaspresant. After carefully reviewing and examining therecordin thiscase, weagree.
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In Syllabus Point 7 of Inre Emily, 208 W.Va. 325, 540 S.E.2d 542 (2000), this Court held that “*[4]
natural parent of an infant child doesnot forfeit hisor her parentd right to the custody of the child merdly
by reason of having been convicted of one or more chargesof crimind offenses’ Syllabus point 2, Sate
exre. Actonv. Flowers, 154 W.Va 209, 174 SE.2d 742 (1970).” In other words, incarceration, per
e, doesnot warrant thetermination of anincarcerated parent’ sparentd rights. At thesametime, we have
also acknowledged that anindividud’ sincarceration may be consdered along with other factorsand
crcumgancesimpacting the ability of the parent to remedy the conditionsof abuseand neglect. Emily,

208 W.Va at __, 540 S.E.2d at 559.

Thefind order inthis case, however, indicates that the gppellant’ s parentd rightswere
terminated because of hisarrest for delivery of acontrolled substance. The State did not dlegethat the
gppellant isaddicted to or usesdrugs, nor did the State assert that the gppellant’ sparenting abilitieswere
impaired by sdlingmarihuana. Infact, during thedigpostiond hearing, Sarah Crum, the child protective
service worker who handled this case for the DHHR, testified that the primary reason she was
recommending that the gppellant’ sparental rightsbeterminated wasbecausethe gppd lant was arrested
for trafficking a controlled substance. Ms. Crum further testified that:

| cannot think of any servicethat we could provideto [the gopdllant] that

aregoing to correct the problem. [ The gppdlant] has continualy stated

that he does not do drugs. We ve had him tested for that, it came back

negative. We had drug and acohol assessment done and it came back

and sad that hehad no problemwith that. And | canthink of no services
that are going to correct the situation of selling drugs.



In addition, Dr. Fremouw reported that the results of random drug testing of the clamant in 1999 were
negative indicating that the appellant does not have drug or alcohol problems.

This Court takesvery serioudy the fact that the appellant exposed his child to the
subgtantid risksinherent in dedling drugs, and recognizesthat such conduct clearly condtituted abuseand
neglect sufficient to trigger remedid action by the circuit court. We disagree, however, with DHHR's
contentionthat thegppdlant’ sconduct inthiscasedemondratesthat “ thereisno reasonablelikeihood that
the conditions of abuse and neglect can be substantialy corrected in the near future....,” asrequired by
W.Va Code§49-6-5(8)(6). WhileMs. Crum testified that shedid not envisage any servicesthat could
be providedto curb the gppel lant’ s drug dedling, we observe that heisnow subject to alengthy term of
home confinement and probation, which presumably will providethe necessary supervisonto ensurethat
the criminal conduct that brought riseto the present proceeding will not berepested. Moreover, westress
that the appd lant isnow on noticethat any repeet of such activity will likdy warrant action terminating his

parental rights.®

®Thedircuit court interminating the gppdlant’ sparentd rightsdid soin part based upon
Dr. Fremouw’ sobservation that gppd lant did not expresdy acknowledgethat hisdrug dedingwasa“bed
decison.” Our review of Dr. Fremouw’ sreport, however, indicates that this observation was madein
connectionwithaninitid interview, and that a asubsequent interview the gopd lant sucanctly admitted thet
hisbehavior inthisregardwas" supid.” Thus, sofar asthecircuit court’ sdecisonto terminate parental
rightswas predicated upon afactud finding that the gppellant refused to acknowledgetheirresponsible
nature of hisdrug-deding activity, wefindit clearly erroneous. See Syllabus Point 2, in part, Walker v.
West Virginia Ethics Comnin, 201 W.Va. 108, 492 S.E.2d 167 (1997) (“we review the circuit
court’ s underlying factual findings under a clearly erroneous standard....”).
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The DHHR mantainsthat thedrcuit court did not err intermineting the gppdlant’ sparentd
rightsnot only becausecrimina chargeswere pending againgt him, but aso because of thechild’ sneed for
permanency. ThisCourt iscertainly aware of thefact that thischild wasplaced in at least Sx different
homes before his second birthday. However, with the exception of his current placement which resulted
fromthisabuseand neglect proceeding, theevidence showsthat these placementsoccurred whilethechild
wasinthecugiody of AmandaK. Without question, this child deserves permanency in hislife. Having
carefully examined the record, we conclude that this child can receive the permanency he needsin his
father'scustody. Asdiscussed in detail above, the record showsthat the dlegations of abuse and neglect
inthiscase semmed soldy from the gppd lant’ sarrest, and that hisparentd rightswereterminatedfor thet
reesondone. Inaccordancewith our caselaw holding that acrimina conviction per sedoesnot warrant
thetermination of parentd rights, wefind that the arcuit court erred by terminating the parentd rights of the

appellant to his child.

Having foundthat thegppd lant’ sparentd rightswereerroneoudy terminated, weremand
thiscasetothedrcuit court toimmediatdy develop and overseeaplanfor reunifying thegppdlant with his
child aspromptly aspracticable. Accordingtotherecordinthiscase, Brian JamesD. hasbeeninthe
cudtody of the DHHR for over ayear. ThisCourt has previoudy determined thet in these circumdiances,
agradud trangtion of custody isneeded to give both the parent and child asufficient adjustment period.
See James M. v. Maynard, 185 W.Va. 648, 408 S.E.2d 400 (1991); Honaker v. Burnside, 182

W.Va. 448, 388 S.E.2d 322 (1989).



Therefore, for the reasons sat forth above, thefind order of the circuit court of Upshur
County entered on July 13, 2000, isreversad, and this caseisremanded to the circuit court toimmediately
develop and oversee a plan to reunify James Brian D. with his father as promptly as practicable.

Reversed and Remanded.
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| dissent because | do not believe that the dircuit court terminated the gppellant’ s parentd
rightsonly because hewas arrested for ddivery of acontrolled substance. Moreover, | believethat the

majority ignored the best interests of the child in this case.

Thedigpogtiond order showsthet the crcuit court’ sdecigonto terminate the gppdlant’s
parenta rightswas based on substantially more than the fact that the appellant had been arrested for
delivery of acontrolled substance and was facing the possibility of incarceration. It isclear that the
gopdlant’ sfalureto gpprediate the seriousness of hisfdonious actionswasan important factor inthe drcuit
court’ sdecison. During hispsychologicd evauation, theagppdlant told Dr. Fremouw that hewas sdlling
drugsto support hisfamily, and hedid nat think hewould get caught or that hisson would be taken awvay.
The gppdlant said he guessed he was “ advertisng to thewrong people” He repeeatedly described his

involvement in drugs as merely a business decision.

The gopdlant completed drug and acohol assessments administered by Dr. Fremouw in
aninvaid manner suggesting that hewasnot being honest. Inaddition, histest scoresshowed ahighleve

of resgtanceto trestment. It isgpparent thet the gppdlant never thought he was exposing hischild to any
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danger and would not have ceased hisillegd drug activity had he not been arrested. Unlike the mgority,
| donot believethat the gopd lant’ sacknowledgment of hisactionsas* supid’” meansthat he hasaccepted
responghility for hisconduct. Insteed, thegppelant’ sattitudeleadsmeto conclude, as| am surethecircuit

court concluded, that it is very likely that the appellant will engage in drug activity in the future.

Thedispositiond order dsoindicatesthat thecircuit court considered the child' sneed for
permanency and concluded thet it would beinthechild' sbegt intereststo terminatethe gppd lant’ sparental
rights. Thedrcuit court’' sdecisonin thisregard isconastent with this Court’ svast caselaw holding thet
the best interests of the child are paramount in abuse and neglect proceedings. Seelnre George Glen
B. Jr., 207 W.Va 346, 355, 532 S.E.2d 64, 73 (2000) (“[W]hen apetition alleging abuse and neglect
hasbeenfiled, acircuit court hasaduty to safeguard the child and providefor hisor her best interests.);
SyllabusPoint 5, Carter v. Carter, 196 W.Va 239, 470 SE.2d 193 (1996) (“In vistation aswell as
custody matters, we havetraditiondly held paramount the best interests of thechild.”); Michad K. T. v.
TinaL.T., 182 W.Va 399, 405, 387 S.E.2d 866, 872 (1989) (“[ T]he best interests of the child isthe

polar star by which decisions must be made which affect children.”).

Although the mgority recognized the child’ sneed for permanency, | believethered best
interests of thechild weredisregarded. Therecord inthiscase showsthat Brian JamesD. livedinsix
different homes presumably with & leegt 9x different caretakers, dl before hisssoond birthday. Hesmply
hasnever had any permanency inhislifeand asareault, isdeve opmentdly ddlayed. Inaddition, thechild

has exhibited symptoms of fetal acohol syndrome.
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This Court hashdld that * courts are not required to exhaugt every speculdive possibility
of parentd improvement beforeterminating parentd rightswhereit gopearsthat thewdfare of the child will
be serioudy threatened. . . .” SyllabusPoint 7, in part, Inthe Interest of Carlita B., 185W.Va. 613,
408 SE.2d 365(1991). | firmly believethat thischild will be exposed to thedangersof drug trafficking
aganif heisreturned to hisfather' s custody, which the mgority concedeswill warrant yet another abuse
and neglect procesding. Theevidencein therecord showsthet this child nesds permanency in hislife now.

Therefore, | would affirm the final order of the circuit court terminating the appellant’ s parental rights.

Accordingly, for the reasons st forth above, | respectfully dissent. | am authorized to Sate

that Justice Davis joins me in this separate opinion.
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